A New Program for Action: Strengthening the Standards for Noncommercial Educational Licensees by Albert, Randi M.
Hastings Communications and Entertainment Law Journal
Volume 21 | Number 1 Article 3
1-1-1998
A New Program for Action: Strengthening the
Standards for Noncommercial Educational
Licensees
Randi M. Albert
Follow this and additional works at: https://repository.uchastings.edu/
hastings_comm_ent_law_journal
Part of the Communications Law Commons, Entertainment, Arts, and Sports Law Commons,
and the Intellectual Property Law Commons
This Article is brought to you for free and open access by the Law Journals at UC Hastings Scholarship Repository. It has been accepted for inclusion in
Hastings Communications and Entertainment Law Journal by an authorized editor of UC Hastings Scholarship Repository. For more information,
please contact wangangela@uchastings.edu.
Recommended Citation
Randi M. Albert, A New Program for Action: Strengthening the Standards for Noncommercial Educational Licensees, 21 Hastings Comm.
& Ent. L.J. 129 (1998).
Available at: https://repository.uchastings.edu/hastings_comm_ent_law_journal/vol21/iss1/3
A New "Program for Action:"





I. History and Purpose of the
Reservation of Noncommercial
Educational Broadcast Stations ........................ 131
A. History of Noncommercial
Broadcast Regulation ................................... 132
B. Noncommercial Educational
Broadcasting Today ..................................... 137
II. The FCC's Current Regulations ......................... 138
Ill. The FCC Has Applied Its Standards
in an Inconsistent Manner ................................ 141
A. The Application to Transfer
WQEX-TV, Channel *16,
Pittsburgh, PA .............................................. 143
IV. The FCC's Rules Are No Longer
Adequate to Promote Congress'
Policy Goals for Noncommercial
Educational Stations ......................................... 146
A. The Development of Noncommercial
Educational Broadcasting Networks ............ 147
B. Changes in Economic Conditions ................. 150
* Visiting Associate Professor, Georgetown University Law Center. Prof.
Albert teaches in a clinical program, the Institute for Public Representation, in
which students provide pro bono legal assistance to clients on communications
policy matters. Prof. Albert represents the Alliance for Progressive Action and the
QED Accountability Project in seeking to prevent the swap and sale of
noncommercial educational station WQEX-TV in Pittsburgh. The views
represented here are solely those of Prof. Albert. She wishes to thank Angela
Campbell for her helpful comments, and Juina Carter for her research
assistance.
1. Increase in Demand for Stations .............. 150
2. Changes in funding for
Noncommercial Stations .......................... 152
V. The Sale of WDCU-FM, Washington, D.C .......... 154
VI. Future Im plications ........................................... 157
VII. Conclusion ........................................................ 160
Introduction
Sesame Street, Teletubbies, All Things Considered-much
of the debate about noncommercial educational television and
radio broadcasting has centered around the quality of the
programs aired, rather than the qualifications of the entities
airing them. Many people do not realize that the Public
Broadcasting Service and National Public Radio air on only a
portion of the nation's stations reserved by the Federal
Communications Commission ("FCC" or "Commission") for
noncommercial use. Because the number of noncommercial
stations is limited, it is critical that only qualified parties be
allowed to operate them. Yet, the standards for operating such
stations are extremely vague, are applied inconsistently, and
have remained substantially unchanged since they were first
codified by the Commission thirty-five years ago.
Many scholars have discussed the future of
noncommercial broadcasting and offered opinions on how and
whether such stations should survive.1 In contrast, few
articles have discussed whether the FCC's standards for
qualifying licensees are still relevant in this age. Yet, an
analysis of the future of this medium is incomplete without a
consideration of whether the types of entities currently
entrusted to fulfill a significant obligation to society as
noncommercial educational licensees are up to the task, or
1. See, e.g., Eli M. Noam, Public Interest Programming by American
Commercial Television (describing how the increased public interest
programming by commercial broadcasters affects the public interest obligations
of public broadcasters) in PUBLIC TELEVISION IN AMERICA 145, 145-75 (Eli M.
Noam et al., eds., 1998); Richard Somerset-Ward, American Public Television:
Programs-Now and in the Future, in PUBLIC TELEVISION, supra, at 95-112
(describing public broadcasting programming); Monroe E. Price, Public Television
and New Technologies, in PUBLIC TELEVISION, supra at 113-44 (describing the
impact of new technology on public broadcasting), all presented at Columbia
Institute for Tele-Information Conference, The Future of Public Television, Mar.
6, 1998.
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whether modifications should be made in the licensing
standards to reflect the changes that have occurred over time.
Obviously, the state of technology, the societal influence of the
noncommercial (or reserved) broadcast media, and the
economic conditions for commercial and noncommercial
broadcasting have changed substantially since 1963. As a
result, the Commission's guidelines and its application of
these standards must be updated and strengthened.
This article will describe the history of noncommercial
broadcasting, including the purposes behind its development.
Then it will explain the FCC's current regulations of
noncommercial educational broadcast stations. Next, it will
discuss how these standards have been applied by the FCC,
using the WQEX-TV Pittsburgh case to elucidate the issues.
In the following section, it will demonstrate why the FCC's
regulations are no longer adequate because of changes in
technology and economic conditions. The article will then
describe a recent transaction, the sale of WDCU-FM, a
noncommercial radio station in Washington, D.C., to illustrate
this point. Finally, because changes in noncommercial
broadcasting may precipitate additional sales of stations,
making it even more important to establish meaningful
standards to evaluate licensees, the article will suggest
modifications to the FCC's guidelines as well as further
questions to consider.
I
History and Purpose of the Reservation of
Noncommercial Educational Broadcast Stations
As broadcast media developed over the years, the
Commission and Congress have ensured that a significant
portion of the broadcast spectrum remains reserved for the
education of the public. Government policy has "recognized
that a public sphere limited to commercial channels with
private broadcasters as gatekeepers would be fundamentally
and irretrievably impaired: the variety of potential
communicators and the richness of public issues required
that there be alternate mechanisms for communicating."
2
2. Donald W. Hawthorne & Monroe E. Price, Rewiring the First Amendment:
Meaning, Content and Public Broadcasting, 12 CARDozo ARTS & ENT. L.J. 499,
Although the government's approach to regulation has varied
over the years, and noncommercial broadcasters have become
more dependent on private sector initiatives for funding, the
government continues to entrust these media with public
education.
A. History of Noncommercial Broadcast Regulation
When Congress enacted the Communications Act of 1934,
establishing the FCC and its authority over "interstate and
foreign commerce in communication by wire and radio,"3 it
included a provision, Section 307(c), directing the
Commission to study a proposal to allocate by statute a fixed
percentage of radio broadcasting facilities to non-profit
programs or entities.4 At the time, broadcasting was limited to
AM radio, which was operated for the most part on a
commercial basis.5  The Commission reported back to
Congress on this proposal in 1935, recommending against the
plan, and it was not pursued further.
6
Later, with the development of FM radio and television,
the Commission revised its approach. In 1949, it announced
that it had received "informal suggestions concerning the
possible provision for non-commercial educational television
broadcast stations" on part of the television bandwidth. 7 Over
the next fifteen months, the Commission held hearings on this
issue at which seventy-six individuals testified, including
representatives from the National Association of Broadcasters
and the Joint Committee on Educational Television. 8
519-20 (1994).
3. 47 U.S.C. § 151 (1994).
4. See Changes in the Rules Relating to Noncommercial Educational FM
Broadcast Stations, 69 F.C.C.2d 240, 241 (1978).
5. See id.
6. See id.
7. Television Broadcast Service, 14 Fed. Reg. 4483, 4484 (1949) (to be
codified at 47 C.F.R. pts.2, 3) (proposed July 19, 1949).
8 See Amendment of Section 3.606 of the Commission's Rules and
Regulations, Amendment of the Commission's Rules, Regulations and Engineering
Standards Concerning the Television Broadcast Service, Utilization of Frequencies
on the Band 470 to 890 Mcs. for Television Broadcasting, 41 F.C.C. 148, 159
(1952). [hereinafter Amendment of Section 3.606 et al.]; Television Broadcast
Service and Broadcasting, 16 Fed. Reg. 196-97 (1951) (granting National
Association of Broadcasters' petition to present testimony).
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Proponents of reserving bandwidth for noncommercial
stations described the educational benefits such action would
provide. They presented evidence on the following subjects:
[The potential of educational television both for in-
school and adult education, and as an alternative to
commercial programming; the history of education's use of
other broadcast media and of visual aids to education; the
possibility of immediate or future utilization of television
channels by public and private educational organizations and
the methods whereby such utilization could be effectuated;
the type of program material which could be presented over
non-commercial television stations; the history of and
prospects for educational organizations' securing broadcast
opportunities from commercial broadcasters; and the number
of channels, both UHF and VHF, which would be required to
satisfy the needs of education throughout the country.9
For the most part, even opponents of reservation did not
object to the use of broadcast media for educational purposes.
Still, they found reservation unnecessary, contending that "it
was unlikely that educators would make sufficient use of the
reserved channels to warrant withholding them from
commercial applicants, and that the best results could be
achieved by cooperation between educational groups and
commercial broadcasters." 
10
On March 22, 1951, the Commission set forth its
conclusions based on the hearing record. 1 Finding that while
some parties objected to the reservation process, "none of the
witnesses opposed the idea of noncommercial educational
stations ,"12 the Commission stated:
[The need for non-commercial educational television
stations [is] based upon the important contributions which
noncommercial educational television stations can make in
educating the people both in school-at all levels-and also
the adult public, [and the] high quality type of programming
which would be available on such stations-programming of
9. Amendment of Section 3.606 et al., 41 F.C.C. at 159.
10. Id.
11. See id. at 150.
12. Television Broadcast Service, 16 Fed. Reg. 3072, 3080 (1951) (to be
codified at 47 C.F.R. pt. 3) (proposed Apr. 7, 1951).
an entirely different character from that available on most
commercial stations. 13
Thus, the Commission concluded that it should set aside
certain channels for noncommercial use and it solicited public
comment on its proposals. 14
In 1952, the Commission adopted its policy of reserving
FM radio and television stations for noncommercial,
educational use. 15 It set aside the lower 20 channels of the FM
band and reserved some television channel assignments on a
community by community basis. 16 Ownership and operation
of these stations was restricted to non-profit educational
organizations. 17
Before allocating these channels, the Commission
established a high standard for programming, stating "[tihe
public interest will clearly be served if these stations are used
to contribute significantly to the educational process of the
nation."18
Over the years, the Commission maintained its view that
the noncommercial educational stations have a responsibility
to reach and educate the entire community. Thus, when the
Commission allocated UHF television frequencies in 1966, it
reaffirmed the role of the noncommercial broadcaster. The
Commission concluded that because
there are not a sufficient number of channels either
reserved or unreserved to provide every college, university,
and public or parochial school system with a private
broadcasting channel, [t]he channels reserved for educational
use are intended to serve the educational and cultural
broadcast needs of the entire community to which they are
assigned. 19
13. Id. at 3079.
14. See id. at 3080
15. Amendment of Section 3.606 et al., 41 F.C.C. at 153.
16. See Changes in the Rules Relating to Noncommercial Educational FM
Broadcast Stations, 69 F.C.C.2d 240, 241 (1978).
17. Amendment of Section 3.606 et al., 41 F.C.C. at 164.
18. Id. at 160.
19. Fostering Expanded Use of UHF Television Channels, 2 F.C.C.2d 527, 542
(1966). Similarly, in allocating spectrum for digital television, the FCC
emphasized the importance of reserving spectrum for noncommercial
educational use. See Advanced Television Systems and Their Impact upon the
Existing Television Broadcast Service, 7 FCC Rcd. 3340, 3350 (1992).
HASTINGS COMM/ENT L.J. [VOL. 21:129
19981 STANDARDS FOR NONCOMMERCIAL EDUCATIONAL LICENSEES 135
Even during the period of deregulation in the 1980's, the
Commission continued to recognize the significant
contributions of noncommercial broadcasters. During that
time, the FCC eliminated the requirement that commercial
and noncommercial broadcasters ascertain community
needs. 20  Before this order abolished "ascertainment,"
broadcasters had to survey their community of license to
determine "the problems and needs" of the community and
demonstrate their efforts to air programming tailored to these
issues.2 1 Yet, even after the Commission abolished this formal
mechanism for demonstrating service to the community, it
reaffirmed its position that noncommercial educational
broadcasters must seek to serve a broad audience. The
Commission noted that "diverse programming with sensitivity
to the diverse needs, interests and concerns of our Nation's
people, which may be underserved by commercial
broadcasting, remain central to the unique service provided
by Public Broadcasting."
22
The FCC's interest in fostering public education through
noncommercial media was shared by Congress. To encourage
the growth of noncommercial broadcasting, Congress passed
the Educational Television Facilities Act of 1962, which
authorized federal matching grants for the construction of
educational television stations.2 3 In 1967, Congress acted to
strengthen public broadcasting by enacting the Public
Broadcasting Act of 1967 ("1967 Act").24 One specific objective
of the 1967 Act was to "improve the service of educational
broadcasting stations by providing a mechanism whereby
programs of high quality, responsive to the cultural and
educational needs of the people, can be encouraged and made
available."25 To meet this goal, Congress created the
20. See Revision of Programming and Commercialization Policies, et al., 98
F.C.C.2d 1076, 1116 (1984).
21. Id. at 1097.
22. Revision of Program Policies and Reporting Requirements Related to Public
Broadcasting Licensees, 98 F.C.C.2d 746, 747 (1984) (quoting H.R. REP. NO. 97-
82 (1981)).
23. See Howard A. White, Fine Tuning the Federal Government's Role in Public
Broadcasting, 46 FED. COMM. L.J. 491, 495 (1994) (citing Pub. L. No. 87-447, 76
Stat. 64 (1962) (codified as amended at 47 U.S.C. §§ 390-397 (1988))).
24. 47 U.S.C. § 396(a)(6) (1994).
25. S. REP. NO. 90-222, at 1773 (1967).
Corporation for Public Broadcasting ("CPB") to develop and
support noncommercial television and radio as a public
service.2 6 In addition, the 1967 Act again confirmed that
noncommercial channels were to be used for "programming
that involves creative risks and that addresses the needs of
unserved and underserved audiences."
27
In passing the 1967 Act, Congress relied upon findings by
the Carnegie Commission on Educational Television. 28 The
Carnegie Commission envisioned public television as a
medium that would present "America [as a] whole, in all its
diversity." According to the Carnegie Commission,
Public television programming ... should be a forum for
debate and controversy. It should bring into the home
meetings ... where major public decisions are hammered out,
and occasions where people of the community express their
hopes, their protests, their enthusiasms, and their will. It
should provide a voice for groups in the community that may
otherwise be unheard.29
The Carnegie Commission's ideals have had a continuing
influence in the development of noncommercial educational
broadcasting.
26. See Patricia M. Chuh, The Fate of Public Broadcasting in the Face of
Federal Funding Cuts, 3 COMMLAW CONSPECTUS 207, 209 (1995). Under this
authority, CPB later created the Public Broadcasting Service ("PBS") and
National Public Radio ("NPR"). See id. The CPB makes budgetary requests to
Congress and distributes the funds to noncommercial stations, PBS, NPR and
independent producers. See id. In addition, some noncommercial stations
receive funding from another government agency, the National
Telecommunications and Information Administration. See id.; see also Howard
A. White, Fine Tuning the Federal Government's Role in Public Broadcasting, 46
FED. COMM. L.J. 491, 492 (1994).
27. 47 U.S.C. § 396(a)(6) (1994).
28. See S. REP. NO. 90-222, at 1774 (1967).
29. CARNEGIE COMMISSION ON EDUCATIONAL TELEVISION, PUBLIC TELEVISION: A
PROGRAM FOR ACTION 92 (1967). Five years ago, the Twentieth Century Fund
Task Force on Public Television updated the Carnegie Commission's findings.
This task force concluded that "[plublic television must never assume the role of
arbiter of our values; it should instead serve as a medium for expressing and
debating them." TWENTIETH CENTURY FUND TASK FORCE ON PUBLIC TELEVISION,
QUALITY TIME? 14 (1993).
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B. Noncommercial Educational Broadcasting Today
Today, noncommercial educational television licensees
reach 98% of the population"° through 242 UHF television
stations and 124 VHF stations, the majority of which are
funded in part by the CPB. According to CPB, of the 352
television stations that it funds, 39% are operated by
community organizations, 24% are operated by universities,
35% are operated by state governments and 2% are operated
by local governments.31  Most noncommercial television
stations are affiliated with PBS, a private, non-profit program
distribution company owned and operated by its member
stations. Through the National Program Service, PBS funds
the creation and acquisition of programs such as Nova and
The Newshour with Jim Lehrer for its member stations and
distributes those programs to the stations via satellite.3 2
Almost sixty percent of American households, representing
more than 95 million viewers, watch Public Broadcasting each
week.33 In addition, a number of religious broadcasters make
use of the noncommercial band. Forty-five noncommercial
television stations are affiliated with the National Religious
Broadcasters, an association representing evangelical
Christian radio and television stations.
34
The FCC also licenses 1,923 noncommercial educational
FM radio stations, 694 of which receive support from CPB. Of
the CPB supported stations, 34% are licensed to non-profit
community organizations, 52% to universities, 9% to state
authorities, 5% to local governments.35 While a portion of
these stations are independent, many of them are affiliated
with "networks." For example, 559 of the CPB-supported radio
stations are affiliated with NPR, a private organization which
distributes news and cultural programs, such as Morning
30. TWENTIETH CENTURY FUND TASK FORCE ON PUBLIC TELEVISION, QUALITY
TIME?, supra note 29, at 9.
31. See Who are the stations and organizations? (visited Feb. 27, 1998)
<http://www.cpb.org/about/faq1997/faqp3.html> ("CPB Website").
32. See id.; see also An Overview of the Public Broadcasting Service (visited
Jan. 26, 1998) <http://www.pbs.org/insidepbs/facts/overview.html>.
33. See An Overview of the Public Broadcasting Service (visited May. 20, 1998)
<http://www.pbs.org/insidepbs/facts/overview.html>.
34. See Directory of Religious Media (visited Feb. 27, 1998)
<http://www.nrb.org/directory.html>.
35. See CPB Website, supra note 31 (visited Feb. 27, 1998).
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Edition, All Things Considered, Talk of the Nation and Live at
the Met through a satellite program distribution system; 550
are affiliated with Public Radio International, which
distributes programs including Marketplace, A Prairie Home
Companion and BBC World Service to its affiliates.3 6 In
addition, 371 noncommercial radio stations are affiliated with
the National Religious Broadcasters. 7 To operate each of
these television and radio stations, the licensees had to




The FCC's Current Regulations
To ensure that noncommercial educational broadcast
stations would meet their intended purposes, the Commission
established standards for licensees. Under these rules, which
were first codified in the Code of Federal Regulations in 1963,
the Commission grants noncommercial educational licenses
only to non-profit educational institutions or educational
organizations. The FCC's rules for reserved television stations
require that:
[N]oncommercial educational broadcast stations will be
licensed only to non-profit educational organizations upon a
showing that the proposed stations will be used to primarily
serve the educational needs of the community; for the
advancement of educational programs; and to furnish a
non-profit and noncommercial television broadcast service.
39
A noncommercial educational radio station must meet
similar requirements: "a noncommercial educational FM
broadcast station will be licensed only to a non-profit
educational organization and upon showing that the station
will be used for the advancement of an educational
program. ' 40 Aside from noting that it will consider the
accreditation of educational organizations, 4 1 the Commission




39. 47 C.F.R. § 73.621(a).
40. 47 C.F.R. § 73.503(a).
41. See 47 C.F.R. §§ 73.621(a)(1) & (2); 47 C.F.R. §§ 73.503(a)(1) & (2).
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its primary objective is educational or that it plans to advance
education. As a result, the ambiguity and subjectivity of these
rules has led to varied, and sometimes inconsistent,
interpretations over the years.
Fifteen years after the rules were first codified, the
Commission decided to reconsider its noncommercial
broadcast policies, noting that Ithe passage of time and
resulting changes in spectrum needs require us to examine all
these matters anew."4 2 In light of the increased demand for
noncommercial spectrum, in June 1978, the Commission
adopted a Notice of Inquiry seeking proposals on how to
amend its eligibility regulations.43  In the Notice, the
Commission proposed five alternatives for defining qualifying
non-profit organizations.. The five alternatives included:
deleting the educational requirement; adopting a more
restrictive definition of non-profit that would exclude some
religious organizations; limiting licenses to educational
institutions; focusing on an organization's educational
program rather than its statement of educational purpose;
and focusing on an organization's service to the community
rather than its educational program.4 4
As part of the 1978 Notice of Inquiry, the Commission
provided processing guidelines outlining its staffs current
standards for evaluating applicants for noncommercial
licenses.45 According to these guidelines, "institutional
applicants," i.e., those that operate a bona fide full-time
religious or secular school, may operate a noncommercial
station only in the community in which the school is located.
In contrast, "organizational applicants" may qualify in any
community, but must demonstrate that they "have an
42. Changes in the Rules Relating to Noncommercial Educational FM
Broadcast Stations, 69 F.C.C.2d 240, 243 (1978).
43. See Eligibility for Noncommercial Educational FM and TV Broadcast Station
Licenses, 43 Fed. Reg. 30,842 (1978) (proposed July 18, 1978).
44. See id.
45. See id. at 30,844-45 (1978). Processing guidelines are "issued by an
agency to advise the public of the agency's construction of the statutes and rules
which it administers." Shalala v. Guernsey Mem'l Hosp., 514 U.S. 87, 99-100
(1995) (citing Chrysler Corp. v. Brown, 441 U.S. 281, 302 n.31 (1979))
(additional citations omitted). They do not have the same authority as rules.
HASTINGS CoMM/ENT L.J.
educational goal and are committed to the advancement of an
educational program."
46
To evaluate whether a station's program schedule is
suitably educational, the Commission considers both
"instructional" programming, which is utilized by an
educational institution, and "general educational"
programming "for which no formal credit is given. '47 Moreover,
the Commission notes that it "will not disqualify any program
simply because the subject matter of the teaching or
instruction is religious in nature. While not all religious
programs are educational in nature, it is clear that those
programs which involve the teaching of matter relating to
religion would qualify."48 Although these guidelines provide a
little more detail than the FCC rules, they are still so broad
that almost any application could seemingly qualify for
approval.
The Commission never adopted any of its proposals to
modify the qualifications for licensees. Indeed, the FCC failed
to take any additional action in this proceeding, and in 1990,
it terminated the rulemaking without prejudice. 49 In its
termination order, the Commission stated that it would
continue to apply on an ad hoc basis the processing
guidelines set forth in the Notice of Inquiry. 50 While the
Commission's rules for noncommercial licensees have been
amended several times over the years, these changes have not
46. Eligibility for Noncommercial Educational FM and TV Broadcast Station
Licenses, supra note 43, at 30,845.
47. Id.
48. Id. The Commission's determination that religious educational
programming should qualify as educational programming under its standards is
consistent with the position adopted by the NTIA. As noted above, supra note 26,
the NTIA provides funding to some noncommercial broadcast stations through
Public Telecommunications Facilitates Program grants. From 1979 to 1996, the
NTIA would not permit grantees to use money from NTIA for equipment or
facilities "for any purposes the essential thrust of which is sectarian." Nancy L.
Reynolds, Moving Toward Neutrality, 50 FED. COMM. L.J. 711 (1998) (citing 60
Fed. Reg. 66,491 n.3 (1995), quoting 15 C.F.R. 2301.22 (d)). However, during
that period, a grantee could broadcast religious matters in an educational
context. See id.
49. See Broadcast Service, Eligibility for Noncommercial Educational FM and
TV Broadcast Licenses, 55 Fed. Reg. 3238 (1990) (withdrawal of proposed rule).
50. See Amendment of the Commission's Rules Governing the Eligibility for
Noncommercial Educational FM and TV Broadcast Station Licenses, 5 FCC Rcd.
394 n. 1 (1990).
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affected the basic qualification standards. Instead these
changes clarified and expanded the means that stations could
use to generate income. 51 Thus, the same qualifying
standards that the Commission established in 1963 remain in
effect today. 52
III
The FCC Has Applied Its Standards in an Inconsistent
Manner
The ambiguity of the FCC's standards has been
compounded by the Commission's inconsistent application of
these standards. As a rule, the Commission holds applicants
for television licenses to higher standards than it does radio
applicants. The Commission has stated:
[T]here is good reason for having a slightly higher
standard for a noncommercial, educational television
applicant than for an FM applicant in light of the former's
greater spectrum use. In that regard, all 20 reserved FM
channels use spectrum that is equal to two-thirds of one
television channel, television stations typically cover greater
51. More specifically, sections (d) and (e) were added to the rules in 1970,
allowing other entities to furnish programming to the noncommercial stations as
long as no consideration was paid by the station, and prohibiting the airing of
announcements promoting the sale of products or services. Noncommercial,
Educational FM, and Television Broadcast Service, 35 Fed. Reg. 7558 (1970) (to
be codified at 47 C.F.R. § 73.621). These provisions were further modified in
1982 to allow promotional announcements, on behalf of non-profit entities only,
as long as the scheduling of announcements does not interrupt regular
programming. Commission Policy Concerning the Noncommercial Nature of
Educational Broadcast Stations, 86 F.C.C.2d 141 (1982). Additional changes
were made in 1983 and 1985, adding section (1) governing teletext service and (g)
allowing "non-program-related data signals" to be used for "remunerative
purposes." 48 Fed. Reg. 27,068 (June 13, 1983); 50 Fed Reg. 4664 (Feb. 1,
1985). Finally in 1996, Section 73.621 was revised, so that section (1) made
provisions governing the use of the vertical blanking interval applicable to
noncommercial stations. 61 Fed. Reg. 36,304 (July 10, 1996).
52. In addition, applicants for noncommercial educational broadcast station
construction permits must complete FCC Form 340. The key questions of Form
340 ask an applicant to describe its nature and educational purposes (Section II,
question 2) and how it will be used for the advancement of an educational
program (Section II, question 4). Television stations must also provide
information on how the applicant's officers, directors and members of its
governing board are broadly representative of the educational, cultural and civic
segments of the principal community to be served (Section II, question 3).
area than their FM counterparts, and fewer television than FM
channels can be allocated in a given area.
53
In addition, the Commission more closely scrutinizes
contested applications, i.e., those in which more than one
party is seeking a license, or in which another party or
members of the public have filed a Petition to Deny an entity's
application. While this latter policy makes some sense,
because a controversial application may merit more attention
than an undisputed one, it also places a high burden on the
public to monitor license applications.
Yet, in addition to these established variations, in its
review of applications the Commission has historically applied
different standards in different cases without much
explanation. For example, in one case, the Commission
approved an application for a television license that offered as
its statement of educational purpose vague plans to "bring a
new high quality educational and cultural television service to
the [local] area" by teaming with local colleges to offer
correspondence programs.54 However, another application for
a television license was rejected because its stated plan, to
"work closely with Presbyterian College in Clinton, South
Carolina, the proposed Greenville Christian School of the Arts
(GCSA), as well as other educational institutions, in producing
and airing programs which have cultural and educational
content," was found insufficient.
55
Similarly, the Commission has adopted inconsistent
approaches when evaluating whether a television license
applicant's Board of Directors is sufficiently representative of
the community it seeks to serve. The FCC has approved some
seemingly questionable submissions while rejecting others.
For example, the Commission approved one applicant whose
Board consisted of three ministers, two of whom were married
to each other.5 6 Yet, it rejected another applicant, based in
53. Way of the Cross, 101 F.C.C.2d 1368, 1371, n.3 (1985); Board of
Education of Jefferson County, Kentucky, 80 F.C.C.2d 280 (1980).
54. Healthy Christian Family Media, Inc. (WELU-TV, Ch. *32), Docket No.
BALET-920131KE (granted July 31, 1992).
55. Toccoa Falls College, Nazareth Communications Inc., 8 FCC Rcd. 3085
(1993).
56. See Believers Television Outreach (KITU-TV, Ch. *34), Docket No. BPET-
821221KF (granted Oct. 3, 1984).
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part on its finding that its proposed Board, consisting of "a
physician, two businessmen and a housewife," were not
broadly representative of the educational, cultural and civic
groups in the community.5 7 The inconsistent application of
the Commission's qualification standards is attributable, in
part, to the imprecision of the standards themselves. However,
by sending mixed messages to parties seeking noncommercial
licenses, the FCC may encourage less qualified entities to
apply. Stronger, clearer standards are needed to ensure that
applicants are uniformly qualified.
A. The Application to Transfer WQEX-TV, Channel * 16,
Pittsburgh, PA
The inconsistency of Commission review has become an
issue in one pending case in which a noncommercial licensee
is seeking to transfer its television station. Overwhelmed by
debt, WQED Pittsburgh ("WQED"), licensee of two
noncommercial educational television stations serving the
Pittsburgh area, WQED, Channel *13 and WQEX, Channel
*16, is seeking to sell WQEX.
WQED initially sought to dereserve WQEX, i.e., change
the station from a noncommercial to a commercial station, so
that it could be more easily sold. WQED maintained that
eliminating WQEX would not have a significant adverse
impact on the Pittsburgh community, especially because the
stations serve the same audiences, and WQED could air some
of the programming found on WQEX. However, this plan was
rejected by the FCC, which found that "the public interest
would not be served by removing the noncommercial
reservation from Channel *16 at Pittsburgh. 58  The
Commission concluded that:
WQEX(TV) is presently offering programming 16 hours a
day and that this programming cannot be fully replaced
simply by extending the hours of operation of WQED.
Moreover, Pittsburgh currently has the benefit of two
noncommercial educational stations during prime viewing
57. See Board of Ed. of Jefferson County, 80 F.C.C.2d 280, 281 (1980).
58. Deletion of Noncommercial Reservation of Channel *16, 11 FCC Rcd.
11,700, 11,712 (1996).
hours, a benefit that would not be maintained by extending
WQED's broadcast day.
59
WQED then applied to the FCC to effectuate its "plan B"
which would involve selling WQEX through a complicated
three-way deal. First, WQED would swap Channel *16 with
Cornerstone TeleVision, Inc. ("Cornerstone"), an evangelical
Christian broadcaster currently airing programming in
Pittsburgh on Channel *40, a commercial frequency. The swap
would free up Channel *40 which would then be sold to
Paxson Communications for $35 million. The proceeds of this
sale would be split between WQED and Cornerstone.
60
The Alliance for Progressive Action, a coalition of more
than forty local public interest groups including Just Harvest,
the Rainbow Coalition, and more than one hundred local
unions, and the QED Accountability Project (together "the
Alliance"), filed a Petition to Deny this transaction. 6 1 These
local community groups were outraged by the proposed deal
because they did not want to lose the unique programming
offered on WQEX.62 While WQED offers the traditional PBS
feed, WQEX provided popular alternative programming.
Moreover, the community organizations do not believe that
Cornerstone's programming would serve Pittsburgh's racially,
religiously and culturally diverse population.
Much of the Alliance's petition focused on Cornerstone's
failure to meet the FCC's standards for noncommercial
educational broadcast stations.63 Specifically, the Alliance
59. Id. at 11,710.
60. The sale of noncommercial educational station for profit raises other
concerns about the proper use of public resources. These questions will be
addressed in more detail infra.
61. See Alliance for Progressive Action and QED Accountability Project,
Petition to Deny, Application (Form 314) for Assignment of License for Station
WQEX (TV), Channel * 16, Pittsburgh, PA, from WQED Pittsburgh to Cornerstone
TeleVision, Inc., File No. BALET-9706021A; Application (Form 314) for
Assignment of License for Television Station WPCB-TV, Channel 40, Greensburg,
PA, from Cornerstone Television, Inc. to Paxson Pittsburgh License, Inc., File No.
BALCT-9705301A (July 7, 1997) [hereinafter Petition to Deny]. As noted in note 1,
supra, the author represents the Alliance in this proceeding.
62. In November 1997, WQED began simulcasting its programming on
WQED and WQEX. Thus, much of this programming has already been
eliminated. Still, the Alliance believes that if the station is not sold, it may, at
some point, be used again as an outlet for alternative voices.
63. See Petition to Deny, supra note 61, at 12-43.
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argued that Cornerstone's primary purpose was religious
rather than educational. In addition, after noting that
Cornerstone had made statements that it did not intend to
modify .the program schedule it currently aired on its
commercial frequency, the Alliance argued that the
programming would not be noncommercial in nature and that
the wholly evangelical Christian programming schedule would
not serve the diverse Pittsburgh community. The Alliance also
provided affidavits of educators from local universities who
argued that Cornerstone would not advance an educational
program. Finally, noting that all of Cornerstone's officers and
directors are involved in the evangelical Christian church and
that several of them are related to one another, the Alliance
questioned the representative nature of Cornerstone's
Board.64 With this approach, the Alliance is testing the limits
of the FCC's standards and arguing that they cannot be
stretched to encompass this applicant.
The parties to the transaction, WQED, Cornerstone and
Paxson, opposed the Alliance's petition.6 5 In its opposition,
Cornerstone argued that its qualifications are similar to those
of other applicants for noncommercial radio and television
licenses.6 6 Thus, Cornerstone maintained that the FCC could
64. See id.
65. See WQED Pittsburgh, Opposition to Petition to Deny, Application (Form
314) for Assignment of License for Station WQEX (TV), Channel * 16 Pittsburgh,
PA, from WQED Pittsburgh to Cornerstone Television, Inc., File No. BALET-
9706021A; Application (Form 314) for Assignment of License for Television
Station WPCB-TV, Channel *40, Greensburg, PA, from Cornerstone Television,
Inc. to Paxson Pittsburgh License, Inc., File No. BALCT-9705301A (July 22,
1997); Cornerstone Television, Inc., Opposition to Petition to Deny, Application
(Form 314) for Assignment of License for Station WQEX (TV), Channel * 16
Pittsburgh, PA, from WQED Pittsburgh to Cornerstone Television, Inc., File No.
BALET-9706021A (hereinafter Cornerstone, Opposition to Petition to Deny];
Application (Form 314) for Assignment of License for Television Station WPCB-
TV, Channel *40, Greensburg, PA, from Cornerstone Television, Inc. to Paxson
Pittsburgh License, Inc., File No. BALCT-9705301A (July 22, 1997); Paxson
Pittsburgh License, Inc., Opposition to Petition to Deny, Application (Form 314)
for Assignment of License for Station WQEX (TV), Channel *16 Pittsburgh, PA,
from WQED Pittsburgh to Cornerstone Television, Inc., File No. BALET-
9706021A; Application (Form 314) for Assignment of License for Television
Station WPCB-TV, Channel *40, Greensburg, PA, from Cornerstone Television,
Inc. to Paxson Pittsburgh License, Inc., File No. BALCT-9705301A (July 22,
1997).
66. See Cornerstone, Opposition to Petition to Deny, supra note 65, at 7-18.
not distinguish its application from these earlier
submissions.67
Because WQED's application is contested, the
Commission has been closely scrutinizing this case. In March,
the Commission staff sent a letter to Cornerstone, indicating
that it shared many of the Alliance's concerns about
Cornerstone's qualifications.6 8 Specifically, they questioned
whether the broadcaster's primary purpose was educational.
The Commission staff also questioned whether the
broadcaster's Board of Directors sufficiently represented the
Pittsburgh community. The Commission offered Cornerstone
an opportunity to supplement its application in order to more
clearly demonstrate its qualifications.
69
In response, Cornerstone argued that based on FCC
precedents, it had already met the FCC's standards.7 °
Cornerstone also maintained that the Commission was
holding it to a higher standard than other applicants. 71 While
the FCC's decision in this case is still pending, the agency
may decide to use this case to define the limits of its
qualification standards.
IV
The FCC's Rules Are No Longer Adequate to Promote
Congress' Policy Goals for Noncommercial
Educational Stations
In the forty-six years since the initial allocation of the
noncommercial spectrum, changes in technology and
increases in the influence of broadcast media have enhanced
the value of noncommercial educational stations. In addition,
cuts in federal funding have made them more expensive to
operate. This combination of factors has created a market for
67. See id.
68. See Letter from Barbara A. Kreisman, Chief, Video Services Division,
Mass Media Bureau, Federal Communications Commission to Oleen Eagle,
President, Cornerstone TeleVision, Inc. (Mar. 27, 1998) (on file at the Federal
Communications Commission).
69. See id.
70. See Letter from Oleen Eagle, President, Cornerstone TeleVision, Inc., to
Magalie Roman Salas, Secretary, Federal Communications Commission (April
27, 1998) (on file at the Federal Communications Commission).
71. See id.
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these stations, and the current FCC regulations have proved
inadequate to deal with these changes while simultaneously
preserving the quality and purpose of the noncommercial
educational broadcast stations.
A. The Development of Noncommercial Educational
Broadcasting Networks
One of the most significant changes in noncommercial
broadcasting over the years has been the development of
networks. This process began in 1970 when the CPB created
the Public Broadcasting Service network to interconnect
stations that would broadcast and promote programs
nationally while still allowing local stations to retain their
autonomy.7 2 To further its mission, PBS inaugurated the first
comprehensive satellite delivery system in American
broadcasting in 1977. This system, which was updated in
1988 and 1993, allows PBS to distribute its national
programming schedule nationwide.73 While the PBS affiliates
remain independent and autonomous, they each have
downlinks to receive PBS programming, and some have
uplinks allowing them to place programs in the system. 
74
By developing a means of centralizing programming
distribution, PBS popularized the idea of building
noncommercial networks. Soon, other broadcasters wanted to
take advantage of this technological breakthrough. 75 Yet,
instead of following the PBS example of creating networks
while allowing local member stations to remain independent of
each other, other broadcasters sought to use satellite delivery
72. See Meredith C. Hightower, Beyond Lights and Wires in a Box: Ensuring
the Existence of Public Television, 3 J. L. & POL'Y 133, 149 (1994).
73. See TWENTIETH CENTURY FUND TASK FORCE ON PUBLIC TELEVISION, QUALITY
TIME?, supra note 29, at 90, 102. As of 1993, PBS broadcast: the National
Program Service for five time zones (3700 hours a year), four regional public
television networks (4500 hours a year); programs for individual stations and
state networks (2300 hours a year); the National Instructional Television Satellite
serving elementary schools in 42 states (1400 hours a year); other PBS
educational services including the Adult Learning Service, the Adult Learning
Satellite Service, and the PBS Business Channel (1500 hours a year). Moreover,
PBS plans to make additional programming available as the system converts to a
digital format.
74. See id. at 103.
75. See Ron Kramer, Lucky to Get Reserved Spectrum, We May Now Have to
Work to Keep It, CURRENT, Oct. 6, 1997 at 25.
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systems to develop networks comprised of the stations that
they owned throughout the country.76 In this way, a
broadcaster could extend his reach by airing the same
programming at numerous noncommercial stations
simultaneously. Such a change in FCC policy would allow the
broadcasters to transmit programming to distant stations
without requiring a local presence.
The potential of centralized programming distribution via
satellite delivery was particularly attractive to religious radio
broadcasters. Religious radio broadcasts co-existed for years
on the reserved band with stations operated by non-profit
organizations, public and private schools, and colleges. In the
1980's, they sought the FCC's permission to begin using
satellites to feed networks of radio stations and translators
broadcasting on reserved frequencies.7 7 Based on a petition
from the Moody Bible Institute of Chicago, on October 31,
1985, the Commission initiated a rulemaking proceeding to
consider this issue.78
The proposed change in Commission policy was
supported by other noncommercial religious broadcasters,
including the Evangel Christian School, Inc., Southwestern
Adventist College, and Columbia Union College Broadcasting,
Inc. In contrast, several non-religious noncommercial
broadcasters opposed the rule, arguing that it would adversely
affect localism, a central tenet of noncommercial
broadcasting. In addition, commercial religious broadcasters
expressed their concerns about the proposal's potentially
negative impact on competition.7 9
Ultimately, the Commission was unpersuaded by the
opposition. In 1988, it approved the use of such "alternative
signal delivery methods."80 The Commission concluded that
allowing satellite broadcasts "would serve the public interest
by facilitating improvements in the quality of signals they
76. See id.
77. See Amendment of Part 74 of the Commission's Rules to Provide for
Satellite and Terrestrial Microwave Feeds to Noncommercial Educational FM
Translators, 3 FCC Rcd. 2196 (1988).
78. See id.; see also Kramer, supra note 75.
79. See Amendment of Part 74 of the Commission's Rules to Provide for
Satellite and Terrestrial Microwave Feeds to Noncommercial Educational FM
Translators, supra note 77, at 2196, 2197.
80. Id. at 2196.
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rebroadcast and enabling such stations to reach larger
numbers of listeners who desire noncommercial educational
service, including populations residing in more remote
areas."
81
The new rule outraged both broadcasters and consumer
advocacy groups because the creation of these regional and
national networks conflicted with the Commission's
established policy of requiring stations to serve their local
community. Several organizations representing
noncommercial licensees and consumers, including National
Public Radio, the National Federation of Community
Broadcasters, the Intercollegiate Broadcasting Systems, Inc.,
the Office of Communication of the United Church of Christ,
and People for the American Way, petitioned the Commission
to reconsider its rule on the grounds that it would "depriv[e]
the local community of control of the airwaves which serve it,
and listeners of the ability to influence the programming. ' 82 In
addition, the National Association of Broadcasters objected to
the Commission's new rule, arguing that the FCC was unfairly
"facilitating the creation of a national network of low power
radio translators, fed from a single primary station" which
would compete "with minimal investment, against full service
stations who carry a large economic burden of supplying local
issue responsive programming."83 Despite this criticism, the
Commission's only response was to institute a three-year
temporary limit on satellite-fed translators. 84 According to one
source, the Commission adopted the rule because it was
"loath to appear to oppose organized religion." 85 As a result,
religious broadcasters' use of the reserved spectrum grew
"explosively. 86
81. Id.
82. Amendment of Part 74 of the Commission's Rules to Provide for Satellite
and Terrestrial Microwave Feeds to Noncommercial Educational FM Translators, 4
FCC Rcd. 6459, 6460 (1989).
83. Id.
84. See id. at 6459 (for a three year period, applicants for noncommercial
educational-FM translator stations proposing to use alternative signal delivery
are required to make a special showing that an alternative noncommercial
educational FM frequency remains available).
85. Kramer, supra note 75.
86. Id.
B. Changes in Economic Conditions
Over the past several years, the economics of
noncommercial educational broadcasting has changed
significantly. As a result of the development of networks and
the increase in the prices of commercial stations, the demand
for noncommercial stations has expanded. In addition,
changes in the funding structures for noncommercial stations
has made them more expensive to operate, prompting some
licensees to consider selling their stations. Together, these
factors have created a new market for noncommercial
stations.
1. Increase in Demand for Stations
The Commission's decision to allow the development of
regional and national networks of noncommercial educational
stations was one of several factors which increased the value
of these stations to both religious and secular organizations.
Non-profit and commercial organizations witnessed the
success of the religious broadcasters in popularizing their
message via these broadcast networks. This progress provided
concrete evidence of the important role radio and television
access could play in reaching the market.
In addition, the FCC's implementation of the
Telecommunications Act of 1996 (the "1996 Act") led to
dramatic changes in the broadcast ownership rules which, in
turn, have made the noncommercial band more appealing.
Before the 1996 Act, the FCC limited the number of
commercial radio and television stations that one entity could
own, and restricted parties' aggregate ownership of
commercial television stations from reaching more than 25%
of the national audience. 87 The 1996 Act eliminated the
national ownership caps for both radio and television, 88 and
87. Amendment of Section 73.3555 (formerly Sections 73.35, 73.240 and
73.6361 of the Commission's Rules Relating to Multiple Ownership of AM, FM and
Television Broadcast Stations, 100 F.C.C.2d 74, 97 (1985). This Order
established ownership caps for commercial stations of 12 AM, 12 FM and 12
Television Stations, while also limiting the ownership of television stations to a
total penetration of 25 percent of the national audience. The rules were slightly
more expansive for parties who "acquir[ed] cognizable interests In ... minority
owned and controlled broadcast stations." Id.
88. See Telecommunications Act of 1996, Pub. L. No. 104-104, 110 Stat. 56,
(1996) ("1996 Act"), §§ 202 (a) & (c)(1)(A).
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increased the national audience reach limitation for television
stations from 25% of the market to 35%.89 Local radio
ownership limits were expanded so that one entity could own
up to eight commercial radio stations in a market with 45 or
more radio stations, so long as no more than five of them are
in the same service (AM or FM). 90 The 1996 Act also relaxed
the one-to-a-market rule which banned one party from owning
both a television and a radio station in the same market. 9 1
The FCC had previously allowed waivers of this rule in the top
25 markets if 30 other voices remained after the waiver was
granted. 92 Under the 1996 Act, this presumptive waiver policy
was extended to the top 50 markets.93
As a result of these changes, large broadcast groups have
been buying new radio and television stations to expand their
market reach and to take advantage of economies of scale. In
the two years since the passage of the 1996 Act, there have
been a record number of mergers and acquisitions in the
commercial broadcast industry.94  The top twenty-five
television groups now control 36% of the commercial
television stations in the U.S., an increase of 11% since
1996.95 In addition, more than 4,000 of the nation's 11,000
radio stations have changed hands. 96 The increased demand
for stations has also spurred an escalation in station prices.
For example, over the past two years, the purchase price of
commercial radio stations has increased by at least 20%.
9 7
The demand for new stations and the increase in station
prices have placed them out of reach for many potential
89. See id. at § 202(c)(1)(B).
90. See id. at §§ 202(b)(1)(A)-(D).
91. See 1996 Act at § 202(d).
92. See 47 C.F.R. § 73.3555 n.7 (1997).
93. See 1996 Act at § 202(d).
94. See Sara Brown, Living Large in 1997, BROADCASTING & CABLE, Feb. 3,
1998 at 32.
95. See Sara Brown, The Big Get Bigger, BROADCASTING & CABLE, Apr. 6,
1998, at 8. In 1996, the top 25 groups owned 290 of 1,181 commercial television
stations; today, they own 432 of 1,202 commercial television stations. See id.
96. See Michael J. Sniffen, Chancellor Drops Bid for Radio Stations, WASH.
POST, Apr. 1, 1998, at C12.
97. See Peter Kaplan, Wave of Mega Mergers Signals Changes Across Radio
Dial: Critics Fear Less Diversity, More Expensive Ads; New Giants Emphasize
Efficiency, Experimentation, WASH. TIMES, Aug. 4, 1997, at D12.
buyers. Consequently, some of these buyers are seeking
stations on the noncommercial band.
98
2. Changes in funding for Noncommercial Stations
While changes in the FCC's ownership rules are making
noncommercial stations more appealing to new buyers,
modifications in the federal government's plans for funding
these stations may be motivating current licensees to sell the
stations.
In March 1996, the Corporation for Public Broadcasting
("CPB"), which provides a significant amount of funding for
many stations, adopted a plan to "restructure grants to
provide greater rewards to funds raised from non-federal
sources," i.e., to reduce the amount of base grants that it
provided to all noncommercial television stations. 99 The plan,
which went into effect in fiscal year 1997, also targets
overlapping noncommercial educational stations by reducing
base grants for such stations by 25% annually over a
three-year period beginning that year.100 As a result these
markets will share a single base grant by the year 2000.
Similarly, for licensees that receive multiple base grants, e.g.,
duopoly licensees, CPB reduced the additional base grants
25% annually over a three-year period. 101
The CPB's plan was devised to address the "seeming
wastefulness of duplicative programming on overlapping
stations." 0 2 This proposal assumes that the overlapping
stations offer the same programming, which is not always the
case. In fact, according to media scholar Robert W.
98. See Kramer, supra note 75. See also, e.g., Salem Communications
attempt to purchase noncommercial WDCU-FM, described in detail in Section V,
infra. The increase in demand for noncommercial licenses is also reflected in the
growing number of competing applications in the noncommercial service. The
FCC recently noted the number of such applications has increased annually over
the past few years. See Reexamination of the Comparative Standards for
Noncommercial Educational Applicants in MM Dkt. No. 95-3 1, FCC 98-26 (Oct.
21, 1998).
99. Corporation for Public Broadcasting Changes Public Television Grant




102. Proposal for TV: 3-Year Transition to 'One Grant per Market', CURRENT,
Jan 15, 1996 at 10.
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McChesney, second stations usually reach "sectors of the
community that commercial broadcasters and mainline public
broadcasters tend to neglect: poor people, young people,
artists, political dissidents, community groups, and minority
groups." 10 3 For example, in the Pittsburgh case described
above in Section III. A., WQED Pittsburgh is a duopoly
licensee, which operates two noncommercial stations, WQED-
TV, Channel * 13, a VHF station, and WQEX-TV, Channel * 16,
a UHF station. Before WQEX began simulcast, the same
programming on both stations, 10 4 each of these stations
offered the Pittsburgh community distinct programming;
WQED presents the more traditional PBS feed, while WQEX
offered an alternative program schedule, including shows that
catered to the elderly and minority communities. Without
federal funds, sales of overlapping and duopoly
noncommercial stations are likely to increase and the
traditionally under-served members of communities, i.e, the
intended beneficiaries of noncommercial educational
broadcasting, may suffer.
In addition to these more traditional funding concerns,
noncommercial educational licensees' incentives to sell their
stations may increase as they contemplate the costs of
converting to digital broadcasting. In October 1997, CPB,
NPR, PBS and APTS issued a joint press release which
estimated that the cost of enabling public television and radio
stations to transmit digitally would exceed $1.7 billion,
including the costs of the basic transmission package, master
control, production equipment, DTV operation and radio.
10 5
Based on this estimate, these groups submitted a request to
the federal Office of Management and Budget for $771 million
to be distributed over a three year period, beginning in fiscal
year 1999.106 On February 2, 1998, the Fiscal Year 1999
Budget that President Clinton submitted to Congress included
103. Letter from Robert W. McChesney, Associate Professor, University of
Wisconsin-Madison, to William F. Caton, Acting Secretary of the Federal
Communications commission, (June 12, 1997) (on file at Federal
Communications Commission).
104. See supra note 62.
105. See Public Broadcasters Will Deliver New Education Services in the Digital
Age, (visited May 20, 1998) <http://www.pbs.org/insidepbs/news/dtv.html>.
106. See id.; see also Joel Brinkley, PBS Makes Digital Plans, N.Y. TIMES, Oct.
20, 1997, at Dll.
a request for $450 million over five years for the digital
conversion. Most of this money ($375 million) would go to the
CPB which funds only a portion of the noncommercial
stations. The remaining $75 million would be distributed in
grants by the NTIA. 1
07
This substantial investment by the federal government
falls short of the public broadcasters' initial request, raising
questions about how they will raise the additional funds that
they claim are needed. The high cost of converting to digital
may inspire additional sales of noncommercial stations.
Indeed, noncommercial television licensees in the
Albany/Schenectady, New York and Oklahoma City markets
are selling their second channels to fund the digital
conversion of their remaining channel. 0 8 Additionally, the
required conversion to digital also raises issues about the
continued survival of the noncommercial stations not
affiliated with the public broadcasting network which may not
benefit at all from this federal investment in CPB.
V
The Sale of WDCU-FM, Washington, D.C.
The recent sale of radio station WDCU-FM (90.1) in
Washington, D.C. highlights some of the problems that have
resulted from the Commission's reliance on vague standards,
the growth of noncommercial broadcasting networks, and the
changes in economic conditions surrounding noncommercial
educational broadcasting. Indeed, this transaction illustrates
why the Commission must update and strengthen its current
rules for noncommercial licensees.
For many years WDCU was owned by the University of the
District of Columbia, and served the mostly minority
community of Washington, D.C. with a jazz format and local
community programming. 10 9 In fact, the station had the
107. See Public Broadcasters Will Deliver New Education Services in the Digital
Age, supra note 105.
108. See Public TV Stations Sell Second Channels in Albany/Schenectady and
Oklahoma City, (visited Sept. 21, 1998) <http://www.current.org:80/ptv/
ptv8l3s.html>.
109. WDCU offered jazz programming 18 hours a day. Other local stations
providing some jazz programming include WPFW-FM (89.3), which carries some
jazz but devotes most of its airtime to talk and public affairs; WJZW-FM (105.9),
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fourth largest black audience of any noncommercial radio
outlet in the country. 110 Yet, while the station was thriving,
the University was facing a severe financial crisis.11 ' Thus, in
the summer of 1997, the University put the station up for
sale.' 1 2 The highest bidder at $13 million, was Salem
Communications' Community Resource Educational
Association, Inc. ("CREA"). 113
Salem, a California-based religious broadcaster, owned 42
Christian stations, most of them commercial, including a
commercial FM station in the Washington area. It was widely
speculated that Salem intended to acquire WDCU through a
noncommercial subsidiary and then transfer its other
Washington station's programming to WDCU. With the
transfer complete, Salem would sell its commercial station for
a huge profit. 1 14 Under this scenario, Salem could afford to
outbid other non-profit organizations interested in acquiring
the station. Of course, such a plan would work only if the
Commission applies its standards to allow Salem's
commercial religious programming to qualify as
noncommercial and educational.
In this case, Salem's plan to acquire the station led to a
community outcry. The Save Jazz 90 committee, represented
by Media Access Project ("MAP"), and National Public Radio
("NPR") brought political and public pressure to bear on both
the Commission and Salem, in an attempt to thwart the
deal." 5 Among the organizations' arguments was that CREA
did not qualify as a noncommercial entity, as required by
Commission rules. The Save Jazz 90 Committee and NPR
maintained that CREA was a front for Salem, and that Salem
which features "smooth jazz" 24 hours a day; and WJFK-FM, which offers jazz in
the early morning. See Alan Kline & Samuel Goldreich, C-SPAN to Enter Radio by
Buying UDC Station; Jazz Fans Want Time amid Public Affairs, WASH. TIMES, Aug.
14, 1997, at Al.
110. See Kristan Trugman, Jazz Fans Sing Blues in Protest at C-SPAN's Plans
for WDCU, WASH. TIMES, Sept. 4, 1997, at C4.
111. See Mark Fisher, One Last Request for Jazz 90, NPR Protest is Unlikely to
Halt Station's Sale, WASH. POST, July 1, 1997, at D7. The District of Columbia
control board ordered the University to eliminate a $18.2 million budget deficit.
See Kline & Goldreich, supra note 109.
112. See Kline & Goldreich, supra note 109.
113. See id.
114. See Fisher, supra note 111.
115. See Kline & Goldreich, supra note 109.
had established this non-profit entity solely for the purpose of
purchasing WDCU. Save Jazz 90 and NPR also argued that by
abolishing WDCU's popular jazz format, CREA would not
adequately serve its community.
In addition to this public opposition, the CPB became
involved in the case. The agency asserted that if WDCU were
sold to Salem, it would seek reimbursement of the one million
dollars it had given to the station over the years. 16 Amid this
public pressure, Salem ultimately withdrew its bid." 7 The
National Cable Satellite Corporation ("C-SPAN"), the second
highest bidder for WDCU at $10 million, agreed to pay the
price Salem had offered for the station. 118
Once C-SPAN stepped in, the Save Jazz 90 Committee,
NPR, and CPB ended their opposition to the sale. 119 Still,
some members of the D.C. community feared that they would
not be served by C-SPAN as they were by WDCU-FM, and
seventy-five listeners filed letters with the FCC objecting to the
sale. 120 These community members objected to the change
from the popular jazz format. 12 1 Because C-SPAN is well
known for its coverage of national events, including
Congressional hearings, community members also expressed
concern that C-SPAN would focus only on national
programming.' 2 2 C-SPAN's application stated its intent to
broadcast "educational programming of local and national
interest, including university symposia, Congressional
hearings and call-in shows featuring journalists and public
policy makers." 123 However, according to press reports, the
station was initially intending to carry a "12-hour simulcast of
C-SPAN's TV programming ... with [the] block repeated
116. See David Hatch, Public Radio Sale in D.C. Raises Concern, ELECTRONIC
MEDIA, Oct. 6. 1997, at 6.
117. See Kline & Goldreich, supra note 109.
118. See id.
119. See Letter from Roy J. Stewart, Chief, Mass Media Bureau, Federal
Communications Commission to Henry Goldberg, Esq. et al., re: WDCU(FM)
Washington, D.C., Assignment of License Application, File No.
BALED-970630GE: as amended by File No. BALED-970815GE, 12 FCC Rcd.
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overnight."'2 4 Thus, instead of providing an outlet for local
public affairs programming, the radio station would, at least
initially, carry the same programming that C-SPAN broadcasts
nationally on cable television systems.
Community members also objected to the fact that a
station that had been supported by community donations
could be sold at a profit, with none of the proceeds being
returned to the community whose financial support had
maintained the station. 125 When the University of the District
of Columbia sold the radio station, it retained the profits
generated from the sale and planned to apply them to cover
only other University expenses. 126 None of the monies that
had been used to support the station over the years was
returned to donors. Along with the one million dollars
provided to WDCU by the CPB, local listeners had made
financial contributions to maintain a particular programming
schedule. WDCU listeners found it troubling that the FCC
would permit a licensee to sell a community asset without
passing on any of the financial benefit to the community
supporting the licensed station. 1
27
The Commission was not persuaded by these complaints.
On September 24, 1997, it approved the transfer, determining





The WDCU and WQEX deals may simply be the first
examples of a trend to sell noncommercial stations. Indeed,
when NPR protested the sale of WDCU to Salem
Communications, it expressed its fear that the transaction
would set a dangerous precedent of educational entities
selling their stations to religious groups. 12 9 Former FCC
124. Mass Media, COMMUNICATIONS DAiLY, Sept. 26, 1997, available in
WESTLAW 1997 WL 13779294.
125. See Goldberg Letter, supra note 119.
126. See Kline & Goldreich, supra note 109.
127. See Goldberg Letter, supra note 119.
128. See id.
129. See Fisher, supra note 111.
Chairman Reed E. Hundt was similarly concerned. 3 ° He
raised several provocative questions after the sale of WDCU
was approved. 13 1 As Hundt stated, "While I understand the
difficult circumstances in which UDC finds itself, I am
concerned that this sale may typify a larger trend. All over the
country, institutions like UDC find themselves under pressure
to bring in revenues. Will they, too, sell off their
noncommercial stations? With what result for the public?"
132
The problem is compounded as licensees contend with the
financial pressures of converting to digital transmission.
Clearly, the impact on the public from the sale of WDCU-FM
and the concerns raised by the possible sale of WQEX-TV
demonstrate the need to strengthen the Commission's rules.
After the sale of WDCU-FM, Hundt offered several possible
measures to address this problem, including: limiting
noncommercial licenses to educational institutions or local
institutions, rather than large national or regional networks;
adopting ownership caps for noncommercial licenses; and
developing distinctions within the noncommercial category so
that all licenses would not be interchangeable. 133 These
suggestions provide a good launching point for considering
how to address the issues concerning the qualifications of
noncommercial educational licensees.
Limiting licenses to educational institutions might ensure
that these stations fulfill their original mission of providing a
service distinct from that offered by commercial stations.
However, because "educational" is a malleable term, such a
modification may be insufficient to ensure that the stations
continue to serve the unserved and under-served segments of
each community. Indeed, in another context, the Commission
defines "educational and informational television
programming" for children as "any television program that
furthers the educational and informational needs of
children." 134 An applicant could easily argue that its
130. See Hatch, supra note 116.
131. See id.
132. Statement of Chairman Reed Hundt on Sale of WDCU (FM), Federal
Communications Commission, 1997 FCC LEXIS 5277, Sept. 24, 1997.
133. See id.
134. See Policies and Rules Concerning Children's Television Programming, 11
FCC Rcd. 10660, 10698.
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programming is informative in some way, and thus
educational. Past actions by the FCC suggest that it would be
unlikely to challenge a station's interpretation of its own
content. 135 Traditionally, the FCC has been reluctant to
evaluate program content for fear of violating a programmer's
First Amendment rights.
136
However, another possible modification to the rules,
approving only local entities as licensees, might prove to be a
more meaningful change. Such a policy would simply be an
extension of the current rule which demands that educational
institutions seeking to qualify as licensees must operate a
school in the community of license. Establishing this same
localism requirement for all licensees would increase a
station's accountability to its community and thereby address
some of the problems created by the development of national
and regional noncommercial networks. Such a provision could
be implemented by requiring that the licensee be incorporated
in the state of license. In addition, the FCC could require all
board members and stations managers to reside within a set
number of miles, e.g., 20-30, of the community of license.
With a localism requirement, other possible changes,
including ownership caps for noncommercial stations, or the
categorization of licenses, become less important. Generally, a
locally-based station would be more likely to offer programs of
interest to the community, and members of the community
could more easily voice complaints if their needs were not
met.
Another compelling issue raised by the sale of WDCU-FM
is how to maximize the benefit and minimize the damage to
the community of license once a station is sold. The sale of
WDCU-FM made clear that a station transfer has a significant
impact on the community. It seems only fair that the
community that has supported a station should have some
influence over the decision of whether an applicant is qualified
135. See, e.g., Applications for Renewal of Licenses of Television Stations at
Denver, Colorado, 1998 FCC LEXIS 2089, *11 ("With certain limited exceptions
... licensees are afforded broad discretion in the scheduling, selection and
presentation of programs aired on their stations, and Section 326 of the
Communications Act and the First Amendment of the Constitution prohibit any
Commission actions which would improperly interfere with the programming
decisions of licensees.")
136. See id.
to run it. Perhaps a local referendum on the sale should be
required before it is approved. While such a suggestion seems
unconventional, it may be appropriate for a
government-created assets that were designed to foster
democratic ideals by serving as "valuable local community
resources for ... address[ing] national concerns and solv[ing]
local problems."1
37
Moreover, local residents should reap some of the
monetary benefits from the sale of a station to a third party.138
The FCC allocates broadcast licenses for free with the
expectation that licensees will serve their community. Any
profit earned by a licensee should be shared with its
community. One possibility is to require that a certain
percentage of such profits be provided to the local public
school system. This sort of solution would be consistent with




Congress and the FCC intended noncommercial
educational broadcast stations to play a significant role in the
education of American citizens. These stations have provided
an enormously valuable service to society and they have the
ability to continue to do so into the digital age. However, the
standards for licensees are currently too vague to ensure that
the licensees are qualified to fulfill this awesome
responsibility. The ambiguity of the standards allows the FCC
to apply them inconsistently in different cases. Moreover, as
evidenced by the pending application for assignment of
WQEX-TV in Pittsburgh and the WDCU-FM transaction, the
standards do not account for the changes in the broadcasting
137. 47 U.S.C. § 396(a)(8) (Congressional declaration of policy for the
Corporation of Public Broadcasting); see also Donald W. Hawthorne & Monroe E.
Price, Rewiring the First Amendment: Meaning, Content and Public Broadcasting,
12 CARDozo ARTS & ENT. L.J. 499, 511 n.49 (1994).
138. Congress is also concerned that the licensees not be "unjustly enriched"
by the sale of stations. Reps. Tauzin (R-LA) and Markey (D-MA) have introduced
a bill which would require that some of the proceeds from the sale of overlapping
stations be provided to the federal government. See H.R. 4067, 105th Cong., §§
201, 399C (1998).
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industry that have taken place since the rules were first
codified in 1963. Thus, the Commission must update and
strengthen its licensing standards to reflect the developments
that have occurred in technology and funding over the past
thirty-five years.

